
L
O

N
G

M
A

N
 L

A
W

 S
E

R
IE

S

Tort Law 
Sixth Edition

Nicholas J. McBride and Roderick Bagshaw



Also in the Longman Law Series

Longman Law Series titles are available to order from all good 
bookshops or online at: www.pearson-books.com/law

ISBN: 9781292095592 ISBN: 9781292129051

ISBN: 9781292155241

ISBN: 9781408228333

ISBN: 9781408263600

ISBN: 9781292078526

ISBN: 9781292085791ISBN: 9781292144252

NEW 
EDITION

ISBN: 9781292078632

NEW 
EDITION

NEW 
EDITION

ISBN: 9781292207834

http://www.pearson-books.com/law


This page intentionally left blank



Tort Law



At Pearson, we have a simple mission: to help people
make more of their lives through learning.

We combine innovative learning technology with trusted
content and educational expertise to provide engaging
and effective learning experiences that serve people

wherever and whenever they are learning.

From classroom to boardroom, our curriculum materials, digital
learning tools and testing programmes help to educate millions
of people worldwide – more than any other private enterprise.

Every day our work helps learning flourish, and
wherever learning flourishes, so do people.

To learn more, please visit us at www.pearson.com/uk

http://www.pearson.com/uk


Tort Law
Sixth edition

Nicholas J. McBride
Fellow of Pembroke College, Cambridge

and

Roderick Bagshaw
Fellow of Magdalen College, Oxford

Harlow, England • London • New York • Boston • San Francisco • Toronto • Sydney 
Dubai • Singapore • Hong Kong • Tokyo • Seoul • Taipei • New Delhi  
Cape Town • São Paulo • Mexico City • Madrid • Amsterdam • Munich • Paris • Milan



Pearson Education Limited
KAO Two
KAO Park
Harlow CM17 9NA
United Kingdom
Tel: +44 (0)1279 623623
Web: www.pearson.com/uk

First published 2001 (print)
Second edition published 2005 (print)
Third edition published 2008 (print)
Fourth edition published 2012 (print and electronic)
Fifth edition published 2015 (print and electronic)
Sixth edition published 2018 (print and electronic)

© Pearson Education Limited 2001, 2005, 2008 (print)
© Pearson Education Limited 2012, 2015, 2018 (print and electronic)

The rights of Nicholas J. McBride and Roderick Bagshaw to be identifed as authors of this work have 
been asserted by them in accordance with the Copyright, Designs and Patents Act 1988.

The print publication is protected by copyright. Prior to any prohibited reproduction, storage in a retrieval 
system, distribution or transmission in any form or by any means, electronic, mechanical, recording or 
otherwise, permission should be obtained from the publisher or, where applicable, a licence permitting 
restricted copying in the United Kingdom should be obtained from the Copyright Licensing Agency Ltd, 
Barnard’s Inn, 86 Fetter Lane, London EC4A 1EN.

The ePublication is protected by copyright and must not be copied, reproduced, transferred, distributed, 
leased, licensed or publicly performed or used in any way except as specifcally permitted in writing by the 
publishers, as allowed under the terms and conditions under which it was purchased, or as strictly permitted 
by applicable copyright law. Any unauthorised distribution or use of this text may be a direct infringement 
of the authors’ and the publisher’s rights and those responsible may be liable in law accordingly.

Contains public sector information licensed under the Open Government Licence (OGL) v3.0.  
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/

Contains Parliamentary information licensed under the Open Parliament Licence (OPL) v3.0. 
http://www.parliament.uk/site-information/copyright/open-parliament-licence/

Pearson Education is not responsible for the content of third-party internet sites.

ISBN: 978-1-292-20783-4 (print)
 978-1-292-20784-1 (PDF)
 978-1-292-20785-8 (ePub)

British Library Cataloguing-in-Publication Data
A catalogue record for the print edition is available from the British Library

Library of Congress Cataloging-in-Publication Data
Names: McBride, Nicholas J., author. | Bagshaw, Roderick, author.
Title: Tort law / Nicholas J. McBride, Fellow of Pembroke College, Cambridge
 and Roderick Bagshaw, Fellow of Magdalen College, Oxford.
Description: Sixth edition. | Harlow, United Kingdom ; New York : Pearson
 Education Limited, 2018. | Includes bibliographical references and index.
Identifers: LCCN 2018000834| ISBN 9781292207834 (print) | ISBN 9781292207841
 (PDF) | ISBN 9781292207858 (ePub)
Subjects: LCSH: Torts—England. | LCGFT: Textbooks.
Classifcation: LCC KD1949 .M38 2018 | DDC 346.4203—dc23
LC record available at https://urldefense.proofpoint.com/v2/url?u=https-3A__lccn.loc.
gov_2018000834&d=DwIFAg&c=0YLnzTkWOdJlub_y7qAx8Q&r=Q1huLr_hfN5hBmNklTyEbqNkqK
PJUy4ujVI9zNDFILM&m=CI2DfsLx-IIOtRGJiMw7tDNx6ZnPQ7sRZqtN8pGrZ_0&s=w-
poeca5D9DMK_m7_yF8b_QbR-yPoGdtMSbvie0-Aqw&e=

10  9  8  7  6  5  4  3  2  1
22  21  20  19  18

Cover image © eli77/iStock/Getty Images
Print edition typeset in 9.5/12, ITC Galliard Pro by iEnergizer, Aptara® Ltd.
Print edition printed and bound in Malaysia
NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION

http://www.pearson.com/uk
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3
http://www.parliament.uk/site-information/copyright/open-parliament-licence
https://urldefense.proofpoint.com/v2/url?u=https-3A__lccn.loc.gov_2018000834&d=DwIFAg&c=0YLnzTkWOdJlub_y7qAx8Q&r=Q1huLr_hfN5hBmNklTyEbqNkqKPJUy4ujVI9zNDFILM&m=CI2DfsLx-IIOtRGJiMw7tDNx6ZnPQ7sRZqtN8pGrZ_0&s=wpoeca5D9DMK_m7_yF8b_QbR-yPoGdtMSbvie0-Aqw&e
https://urldefense.proofpoint.com/v2/url?u=https-3A__lccn.loc.gov_2018000834&d=DwIFAg&c=0YLnzTkWOdJlub_y7qAx8Q&r=Q1huLr_hfN5hBmNklTyEbqNkqKPJUy4ujVI9zNDFILM&m=CI2DfsLx-IIOtRGJiMw7tDNx6ZnPQ7sRZqtN8pGrZ_0&s=wpoeca5D9DMK_m7_yF8b_QbR-yPoGdtMSbvie0-Aqw&e


To 
Liz, Corin and Arthur 

and 
Chris, Ben and Damian



This page intentionally left blank



Brief contents

Acknowledgements xvii
Publisher’s acknowledgements xviii
Preface xxii
Table of cases xxiv
Table of statutes, statutory instruments and conventions liv

 1 The basics 1

 2 Trespass to the person 41

 3 Claims in negligence 72

 4 Duty of care: introduction 79

 5 Duty of care: acts 105

 6 Duty of care: omissions 185

 7 Breach of duty 229

 8 Causation 255

 9 Actionability 311

 10 Occupiers’ liability 341

 11 Product liability 362

 12 Trespass to land 380

 13 Private nuisance 391

 14 Strict liability for dangerous things 442

 15 Torts to personal property 467

 16 Defamation 497

 17 Invasion of privacy, harassment and abuse 550

 18 Breach of statutory duty 598

 19 Public nuisance 609

 20 The economic torts 626

 21 Abuse of power or position 674

 22 Defences 696

 23 Compensatory damages 723



Brief contentsviii

 24 Aggravated and exemplary damages 755

 25 Disgorgement and licence fee damages 770

 26 Nominal and vindicatory damages 784

 27 Injunctions 797

 28 Wrongful death claims 810

 29 Other third-party claims 819

 30 Accessory liability 824

 31 Vicarious liability 829

 32 Loss compensation schemes 859

Bibliography 871
Index of problems 885
Index 886



Detailed contents

Acknowledgements xvii
Publisher’s acknowledgements xviii
Preface xxii
Table of cases xxiv
Table of statutes, statutory instruments and conventions liv

 1 The basics 1

1.1 The function of tort law 1
1.2 Rights and duties 2
1.3 The range of torts 5
1.4 Torts and wrongs 7
1.5 The importance of being a victim 8
1.6 The loss compensation model of tort law 11
1.7 The residual wrongs model of tort law 13
1.8 Tort law and human rights 15
1.9 Tort law and contract law 19
1.10 Tort law and equity 21
1.11 Tort law and statute law 23
1.12 Tort law and criminal law 29
1.13 Tort law and property law 30
1.14 Tort law and strict liability 31
1.15 Insurance 33
1.16 Paying for tort law 35
1.17 Tort law as a foreign country 38

Further reading 39

 2 Trespass to the person 41

2.1 The basics 41
2.2 Conduct requirements 44
2.3 Fault requirements 47
2.4 Consent 50
2.5 Necessity 55
2.6 Statutory authority 62
2.7 Mistakes 65
2.8 Remedies 69

Further reading 71

 3 Claims in negligence 72

3.1 The basics 72
3.2 Negligence and intention 74



Detailed contentsx

3.3 Negligence and other wrongs 74
3.4 Remedies for negligence 77

 4 Duty of care: introduction 79

4.1 The basics 79
4.2 Duty of care tests 84
4.3 Duty of care factors 88
4.4 Duty-scepticism 100
4.5 Risk and harm 102

Further reading 104

 5 Duty of care: acts 105

5.1 The basics 106
5.2 Physical injury (1): the basic rule 110
5.3 Physical injury (2): harm caused by a third party 118
5.4 Psychiatric illness (1): general principles in accident cases 121
5.5 Psychiatric illness (2): the caselaw on accident cases 124
5.6 Psychiatric illness (3): non-accident cases 133
5.7 Pure distress 139
5.8 Harm to property 142
5.9 Pure economic loss (1): Hedley Byrne: the basic principle 152
5.10 Pure economic loss (2): Hedley Byrne: the extended principle 162
5.11 Pure economic loss (3): Hedley Byrne: two misconceptions 166
5.12 Pure economic loss (4): some difficult cases 168
5.13 Pure economic loss (5): explanation of the difficult cases 175

Further reading 184

 6 Duty of care: omissions 185

6.1 The basics 185
6.2 Assumption of responsibility 203
6.3 Creation of danger 207
6.4 Interference 213
6.5 Control 217
6.6 Occupiers 219
6.7 Landlords 220
6.8 Employers 220
6.9 Bailees 222
6.10 Carriers 223
6.11 Child carers 223

Further reading 227

 7 Breach of duty 229

7.1 The basics 229
7.2 Objectivity 232
7.3 Balancing 238



Detailed contents xi

7.4 Common practice 243
7.5 Breach through others 245
7.6 Proof 252

Further reading 253

 8 Causation 255

8.1 The basics 255
8.2 The ‘but for’ test 260
8.3 Divisible and indivisible harm 264
8.4 Evidential difficulties (1): the standard approach 267
8.5 Evidential difficulties (2): the Fairchild exception 271
8.6 Evidential difficulties (3): loss of a chance cases 278
8.7 Gregg v Scott 283
8.8 Overdetermination 287
8.9 Another solution to overdetermination? 291
8.10 Coincidences 293
8.11 Break in the chain of causation 297
8.12 Alternative approaches to causation 302
8.13 Fact and policy 308

Further reading 310

 9 Actionability 311

9.1 The basics 311
9.2 Remoteness of damage 314
9.3 Scope of duty 324
9.4 The SAAMCO principle 327
9.5 Wrongful pregnancy/birth 331
9.6 Mitigation 336
9.7 No double recovery 338
9.8 Public policy 339

Further reading 340

 10 Occupiers’ liability 341

10.1 The basics 341
10.2 Occupiers’ Liability Act 1957 343
10.3 Occupiers’ Liability Act 1984 350
10.4 Warnings, disclaimers, exclusions 353
10.5 Liability under the general law of negligence 357

 11 Product liability 362

11.1 The basics 362
11.2 Product 364
11.3 Defect 364
11.4 Defendants 369
11.5 Damage 370



Detailed contentsxii

11.6 Defences 372
11.7 Remedies 374
11.8 Discussion 376

 12 Trespass to land 380

12.1 The basics 380
12.2 Conduct requirements 381
12.3 Intention and fault 383
12.4 Defences 384
12.5 Title to sue 386
12.6 Remedies 389

Further reading 390

 13 Private nuisance 391

13.1 The basics 391
13.2 Ways of committing the tort 392
13.3 Emanation cases (1): establishing an interference 395
13.4 Emanation cases (2): reasonable interferences 399
13.5 Emanation cases (3): establishing an unreasonable interference 404
13.6 Encroachment cases 412
13.7 Obstruction cases 412
13.8 Affront cases 415
13.9 Responsibility 417
13.10 Defences 424
13.11 Title to sue 427
13.12 Remedies 433
13.13 Peculiar forms of the tort 440

Further reading 440

 14 Strict liability for dangerous things 442

14.1 The basics 442
14.2 The rule in Rylands v Fletcher: history and rationale 443
14.3 The rule in Rylands v Fletcher: application 447
14.4 Liability rules analogous to the rule in Rylands v Fletcher 457
14.5 Liability for dangerous animals 460

Further reading 466

 15 Torts to personal property 467

15.1 The basics 467
15.2 Property 471
15.3 Sufficient interest 474
15.4 Interference (1): tangible property 478
15.5 Interference (2): intangible property 484
15.6 Defences 490
15.7 Remedies 493

Further reading 495



Detailed contents xiii

 16 Defamation 497

16.1 The basics 497
16.2 What is defamatory? 503
16.3 Reference to the claimant 509
16.4 Publication to a third party 511
16.5 Title to sue 515
16.6 Consent 518
16.7 Truth 519
16.8 Honest opinion 521
16.9 Privilege 527
16.10 Public interest 534
16.11 Other defences 539
16.12 Remedies 542
16.13 Options for reform 543

Further reading 549

 17 Invasion of privacy, harassment and abuse 550

17.1 The basics 550
17.2 Misuse of private information: disclosure 555
17.3 Misuse of private information: access 582
17.4 Cases not involving wrongful disclosure or access 585
17.5 Protection from Harassment Act 1997 587
17.6 The tort in Wilkinson v Downton 593

Further reading 597

 18 Breach of statutory duty 598

18.1 The basics 598
18.2 Resolving hard cases 602
18.3 Health and safety at work 606
18.4 Highways 607
18.5 Defective premises 608

Further reading 608

 19 Public nuisance 609

19.1 The basics 609
19.2 Unreasonable interference 611
19.3 Responsibility 618
19.4 Special damage 621
19.5 Is public nuisance irretrievably anomalous? 624

Further reading 625

 20 The economic torts 626

20.1 The basics 626
20.2 Inducing a breach of contract 631
20.3 Analogous torts 643



Detailed contentsxiv

20.4 Causing loss by unlawful means 644
20.5 Two-party cases 653
20.6 Lawful means conspiracy 655
20.7 Unlawful means conspiracy 659
20.8 Deceit 663
20.9 Malicious falsehood 666
20.10 Recoverable harm 668

Further reading 673

 21 Abuse of power or position 674

21.1 The basics 674
21.2 Malicious prosecution 675
21.3 Malicious or abusive civil proceedings 677
21.4 Misfeasance in public office 678
21.5 Liability under the Human Rights Act 1998 683

Further reading 694

 22 Defences 696

22.1 The basics 696
22.2 Lack of capacity 698
22.3 Political immunities 700
22.4 Trade union immunity 701
22.5 Witness immunity 701
22.6 Abuse of process 703
22.7 Death 704
22.8 Volenti non fit injuria 705
22.9 Exclusion of liability 707
22.10 Illegality 710
22.11 Limitation 718
22.12 Contributory negligence 721

Further reading 722

 23 Compensatory damages 723

23.1 The basics 723
23.2 Techniques 724
23.3 Assessment 726
23.4 Reduction (1): receipt of benefit 732
23.5 Reduction (2): contributory negligence 737
23.6 Third party losses 744
23.7 Theories 747

Further reading 753

 24 Aggravated and exemplary damages 755

24.1 The basics 755
24.2 Aggravated damages 756



Detailed contents xv

24.3 Exemplary damages 760
Further reading 769

 25 Disgorgement and licence fee damages 770

25.1 The basics 770
25.2 Disgorgement damages 773
25.3 Licence fee damages 780

Further reading 783

 26 Nominal and vindicatory damages 784

26.1 The basics 784
26.2 Nominal damages 786
26.3 Vindicatory damages 788

Further reading 796

 27 Injunctions 797

27.1 The basics 797
27.2 Classification of injunctions 799
27.3 When will an interim injunction be granted? 799
27.4 When will a final injunction be granted? 802
27.5 Reform 806

Further reading 809

 28 Wrongful death claims 810

28.1 The basics 810
28.2 Dependant 811
28.3 The parasitical nature of wrongful death claims 811
28.4 Loss of support 812
28.5 Bereavement 817
28.6 Funeral expenses 818
28.7 Limitation 818
28.8 Non-wrongful death 818

 29 Other third-party claims 819

29.1 The basics 819
29.2 Congenital disabilities 819
29.3 Recovery of state losses 823

 30 Accessory liability 824

30.1 The basics 824
30.2 Requirements 825
30.3 Limits 827

Further reading 828



Detailed contentsxvi

 31 Vicarious liability 829

31.1 The basics 830
31.2 Situations of vicarious liability 832
31.3 Who is an employee? 834
31.4 Course of employment 838
31.5 Vicarious liability for non-employees 848
31.6 Theories of vicarious liability 852
31.7 Two final points 856

Further reading 858

 32 Loss compensation schemes 859

32.1 The basics 859
32.2 Features of loss compensation schemes 859
32.3 Four loss compensation schemes 861
32.4 Evaluation of loss compensation schemes 866

Further reading 870

Bibliography 871
Index of problems 885
Index 886



Acknowledgements

We would like to thank all those at Pearson Education who helped with the production of 
this text, in particular, Melanie Carter, Cheryl Stevart, Jennifer Mair, and Amandeep 
Kaur. We would both like to acknowledge the huge role played by our students in helping 
us understand how best to help them understand what can – at frst sight – seem like one 
of the most difcult subjects in English law.

Nick McBride writes: My developing understanding of tort law continues to beneft from 
conversations with fellow tort lawyers all over the world, especially Rob Stevens, Jason 
Varuhas, Sandy Steel, James Goudkamp, Ben Zipursky, Paul Davies, Jason Neyers and – 
of course – Rod. This text could not have been produced without the support provided 
me by my college, Pembroke College, Cambridge, and Isabel Haskey, and Ines and Luca 
Anoustis. Large portions of this text were written taking advantage of the opportunities 
for writing provided by the University of Hong Kong employing me to teach there every 
August and September.

Roderick Bagshaw writes: I am very fortunate to be able, once again, to thank my wife – 
Liz – and sons – Corin and Arthur – for their generous support and tolerance during the 
production of this new edition: I am very grateful for all that you do.

Most of my work on this text was again done using libraries and databases at Magdalen 
College and the University of Oxford, and I remain grateful to my colleagues at  Magdalen 
and in the Law Faculty at Oxford for all the assistance they provide, directly and indi-
rectly, consciously and unknowingly.

Moreover, as in previous editions, it would be seriously remiss for me to fail to acknowl-
edge the extent to which this text depends on Nick’s willingness to go far beyond the 
conventional role of a co-author. Both of our names appear on the cover, but readers 
should not infer from that that we share the burdens equally: Nick takes on a far greater 
share of the writing and of all the other tasks involved in ensuring that this text meets its 
goals.



Publisher’s 
acknowledgements

We are grateful to the following for permission to reproduce copyright material:

Text
Extract on page 19 from Van Colle v Chief Constable of Hertfordshir [2009] 1 A.C. 225, 
at [58]; Extract on page 50 from Iqbal v Prison Ofcers Association [2010] QB 732, at 
[72]; Extract on page 50 from Re F [1990] 2 AC 1, 72; Extract on page 55 from Re F 
[1990] 2 AC 1, 72; Extract on page 70 from Ashley v Chief Constable of Sussex Police 
[2008] 1 AC 962, at [22]; Extract on page 70 from Ashley v Chief Constable of Sussex Police 
[2008] 1 AC 962, at [29]; Extract on page 92 from Tomlinson [2004] 1 AC 46, at [46]; 
Extract on page 103–104 from Donoghue v Stevenson [1932] AC 562, 580; Extract on 
page 138 from Tai Hing Cotton Mill v Liu Chong Hing Bank [1986] AC 80, at 107 (per 
Lord Scarman). Extract on page 139 from Hinz v Berry [1970] 2 QB 40, 42; Extract on 
page 142 from McLoughlin v O’Brian [1981] 1 QB 599, 624 (per Grifths LJ), quoted in 
Nolan 2004, 20; Extract on page 144 from the House of Lords’ decision in The Aliakmon 
(1986), [2011] QB 86, at [132]; Extract on page 146 from Hunter v Canary Wharf [1997] 
AC 655, 676 (per Pill LJ); Extract on page 153 from Spartan Steel & Co Ltd v Martin 
[1973] 1 QB 27, 38–39; Extract on page 160 from Candler v Crane, Christmas & Co 
[1951] 2 KB 164, 183; Extract on page 160 from Yuen Kun Yeu v Attorney-General for 
Hong Kong [1988] 1 AC 175, 197; Extract on page 163 from Arthur J S Hall v Simons 
[2002] 1 AC 615 (not followed by the High Court of Australia in D’Orta-Ekenaike v 
Victoria Legal Aid [2005] HCA 12); Extract on page 163 from Junior Books Ltd v Veitchi 
Co Ltd [1983] 1 AC 520; Extract on page 164 from Vowles v Evans [2003] 1 WLR 1607 
(noted, Elvin 2003a); Extract on page 164 from Henderson v Merrett Syndicates Ltd 
[1995] 2 AC 145; Extract on page 182 from Ministry of Housing v Sharp [1970] 2 QB 
223, 268; Extract on page 183 from Cattle v The Stockton Waterworks Company (1875) 
LR QB 453, 457; Extract on page 189 from Stovin v Wise, [1996] AC 923, 943; Extract 
on page 194 from Capital & Counties plc v Hampshire County Council [1997] QB 1004; 
Extract on page 195 from Anns v Merton London Borough Council [1978] AC 728; Extract 
on page 195 from Jacqueline Hill, [1989] 1 AC 53, 63; Extract on page 197 from Lord 
Browne-Wilkinson, [1995] 2 AC 633, 749; Extract on page 206 from Kent v Griffiths 
[2001] QB 36, at [47]; Extract on page 213 from Reeves v Commissioner of Police of the 
Metropolis [2000] 1 AC 360, 364; Extract on page 233 from Nettleship v Weston [1971] 2 
QB 691, 699; Extract on page 233 from Nettleship v Weston [1971] 2 QB 691, 700; 
Extract on page 234 from Nettleship v Weston, [1971] 2 QB 691, 707; Extract on page 235 
from Wilsher v Essex Area Health Authority [1987] 1 QB 730, 749; Extract on page 238 
from Goldman v Hargrave [1967] AC 645, 663 (per Lord Wilberforce); Extract on page 
241 from Miller v Jackson, [1977] 1 QB 966, 981–2; Extract on page 241 from Miller v 
Jackson, [1977] 1 QB 966, 985 (per Geofrey Lane LJ); Extract on page 243 from McNair 



Publisher’s acknowledgements xix

J in Bolam v Friern Hospital Management Committee [1957] 1 WLR 582, 587; Extract on 
page 243 from Bolitho v City and Hackney Health Authority, [1998] AC 232, 241–2 (per 
Lord Browne-Wilkinson); Extract on page 244 from Montgomery. In Montgomery v 
Lanarkshire Health Board (2015] AC 1430, at [90] (per Lord Kerr) [88]. Extract on page 
248 from Biffa Waste Services v Maschinenfabrik, [2009] QB 725, at [78]; Extract on page 
248 from Woodland v Swimming Teachers Association [2014] AC 537, at [6]; Extract on 
page 249 from Cassidy v Ministry of Health [1951] 2 KB 343, 362. See also Gold v Essex 
County Council [1942] 2 KB 293, at 301–2 (per Lord Greene MR); Extract on page 250 
from Tesco Supermarkets Ltd v Natrass [1972] AC 153, 198; Extract on page 301 from 
Commissioners of Police for the Metropolis v Reeves, [2000] 1 AC 360, at 367 (per Lord 
Hofmann); Extract on page 302 from Environment Agency v Empress Car Co (Abertilly) 
Ltd, [1999] 2 AC 22, 32 (per Lord Hofmann); Extract on page 317 from Tremain v Pike 
[1969] 1 WLR 1556, 1561 (per Payne J); Extract on page 345 from Edwards v Railways 
Executive [1952] AC 737, 748; Extract on page 355 from Ashdown v Samuel Williams Ltd 
[1957] 1 QB 409, 418 (per Singleton LJ); Extract on page 383 from League Against Cruel 
Sports v Scott (1986), QB 240, 251–2; Extract on page 385 from Southwark London Bor-
ough Council v Williams: Ca 1971, [1971] 2 WLR 467; Extract on page 386 from J A Pye 
(Oxford) Ltd v Graham [2003] 1 AC 419, at [40]; Extract on page 387 from Wandsworth 
Board of Works v United Telephone Co Ltd (1884) 13 QBD 904, 919 (per Bowen LJ); 
Extract on page 396 from Hunter v Canary Wharf [1997] AC 655, 706–7; Extract on 
page 397 from Hunter v Canary Wharf [1997] AC 655, 676 (per Pill LJ); Extract on page 
403 from Lawrence v Fen Tigers Ltd [2014] AC 822, at [92]); Extract on page 403 from 
Barr & Ors v Biffa Waste Services Ltd [2013] QB 455, at [76]; Extract on page 405 from 
Adams v Ursell [1913] 1 Ch 269, 270; Extract on page 405 from Lawrence v Fen Tigers 
Ltd [2014] AC 822, at [59]; Extract on page 405 from Lawrence v Fen Tigers Ltd [2014] 
AC 822, at [181]; Extract on page 407 from Wheeler v JJ Saunders Ltd [1996] Ch 19, 35; 
Extract on page 408 from Lawrence v Fen Tigers Ltd (2014): [2014] AC 822, [94]; Extract 
on page 408 from Gillingham BC v Medway (Chatham) Dock Co Ltd [1993] QB 343, 359; 
Extract on page 408 from Supreme Court in Lawrence v Fen Tigers Ltd [2014] AC 822, 
[223]; Extract on page 410 from Christie v Davey [1893] 1 Ch 316, 326–7; Extract on 
page 415 from Hunter v Canary Wharf (1997), AC 655, 721; Extract on page 426 from 
Lawrence v Fen Tigers Ltd (2014), AC 822, at [53]; Extract on page 426 from Lawrence v 
Fen Tigers Ltd (2014), AC 822, at [56]; Extract on page 427 from Sedleigh-Denfield v 
O’Callaghan [1940] AC 880, 886; Extract on page 428 from Hunter v Canary Wharf 
[1997] AC 655, at 692; Extract on page 430 from Hunter v Canary Wharf [1997] AC 
655, 693; Extract on page 430 from Hunter v Canary Wharf (1997), AC 655, at 692; 
Extract on page 435 from Shelfer v City of London Electric Lighting Co [1895] 1 Ch 287, 
322–3; Extract on page 435 from Lawrence v Fen Tigers Ltd (2014), AC 822, at [239]; 
Extract on page 435 from Shelfer v City of London Electric Lighting Co (1895), 1 Ch 287, 
315–6; Extract on page 435 from Lawrence v Fen Tigers Ltd (2014), AC 822, at [161]; 
Extract on page 435 from Lawrence v Fen Tigers Ltd (2014), AC 822, at [168]; Extract on 
page 436 from Lawrence v Fen Tigers Ltd (2014), AC 822, at [125]; Extract on page 436 
from Colls v Home & Colonial Stores Ltd [1904] AC 179, 193; Extract on page 437 from 
Hunter v Canary Wharf (1997), AC 655, 706–7; Extract on page 439 from Hunter v 
Canary Wharf (1997), AC 655, 706; Extract on page 446 from Cambridge Water Co v East-
ern Counties Leather plc, [1994] 2 AC 264, 304; Extract on page 448 from Cattle v Stockton 
Waterworks Co (1875), LR 10 QB 453, 457; Extract on page 450 from Rickards v Lothian 
[1913] AC 263, 280; Extract on page 451 from Stannard (t/a Wyvern Tyres) v Gore [2014] 



Publisher’s acknowledgementsxx

1 QB 1; Extract on page 452 from Read v J Lyons & Co [1947] AC 156, 173; Extract on 
page 461 from Mirvahedy v Henley [2003] 2 AC 491, at [135]; Extract on page 472 from 
Jonathan Yearworth & Ors v North Bristol NHS Trust (2010). QB 1, at [45](f); Extract on 
page 479 from Kuwait Airways Corpn v Iraqi Airways Co (Nos 4 & 5) (2002), 2 AC 883, 
at [39]; Extract on page 482 from TRM Copy Centres (UK) Ltd v Lanwall Services Ltd 
(2009), 1 WLR 1375, at [10] (per Lord Hope); Extract on page 484 from Inland Revenue 
Commissioners v Muller & Co’s Margarine Ltd [1901] AC 217, 223–4; Extract on page 
488 from OBG Ltd v Allan [2008] 1 AC 1, at [233] (per Lord Nicholls); Extract on page 
488 from OBG Ltd v Allan [2008] 1 AC 1, at [100]; Extract on page 488 from OBG Ltd v 
Allan [2008] 1 AC 1, at [271]; Extract on page 488 from OBG Ltd v Allan (2008), 
[2008] 1 AC 1, at [321]; Extract on page 492 from Lipkin Gorman v Karpnale Ltd [1991] 
2 AC 548, 559 (per Lord Templeman); Extract on page 494 from Kuwait Airways Corpn v 
Iraqi Airways Co (Nos 4 & 5) (2002), 2 AC 883, at [67]; Extract on page 494 from 
Kuwait Airways Corpn v Iraqi Airways Co (Nos 4 & 5) (2002), 2 AC 883, at [82]; Extract on 
page 507 from Drummond-Jackson v BMA [1970], [1970] 1 WLR 688; Extract on page 507 
from Stern v Piper [1997], [1997] QB 123; Extract on page 517 from Jameel (Yousef) v 
Dow Jones & Co Inc [2005] QB 946, at [39]; Extract on page 520 from Lewis v Daily Tele-
graph Ltd [1964] AC 234, 259–60; Extract on page 523 from Edgington v  Fitzmaurice 
(1885) 29 Ch D 459, 483 (per Bowen LJ); Extract on page 535 from  Reynolds v Times News-
papers Ltd [2001] 2 AC 127, 205; Extract on page 537 from Jameel  (Mohammed) v Wall 
Street Europe SPRL [2007] 1 AC 359, at [33]. To the same efect, see [51] (per Lord 
 Hofmann); Extract on page 542 from Per Gray J, quoted in Purnell v  BusinessF1 Maga-
zine Ltd [2008] 1 WLR 1, at [7]; Extract on page 542 from Broome v Cassell & Co Ltd 
[1972] AC 1027, 1071 (per Lord Hailsham LC); Extract on page 542 from Rantzen v 
Mirror Group Newspapers (1986) Ltd [1994] QB 670, 696; Extract on page 542 from 
Cairns v Modi [2013] 1 WLR 1015, at [27]; Extract on page 543 from Purnell v Busi-
nessF1 Magazine Ltd [2008] 1 WLR 1, at [29]–[30] (per Laws LJ); Extract on page 545 
from Goldsmith v Sperrings [1977] 1 WLR 478, 487; Extract on page 546 from Derbyshire 
County Council v Times Newspapers Ltd [1993] AC 534, at 547 (per Lord Keith of  Kinkel); 
Extract on page 547 from Reynolds v Times Newspapers Ltd [2001] 2 AC 127, 201; Extract 
on page 559 from Douglas v Hello! Ltd (No 3) [2006] QB 125, at [105]; Extract on page 
560 from Murray v Express Newspapers Ltd [2009] Ch; Extract on page 563 from HRH 
Prince of Wales v Associated Newspapers Ltd [2008] Ch 57, at [36] (per Lord Phillips CJ); 
Extract on page 564 from Campbell (Appellant) v MGN Limited (Respondents), at [154]. 
This was applied in John v Associated Newspapers Ltd [2006] EWHC 1611 (QB) [2004] 2 
AC 457; Extract on page 565 from Murray v Express Newspapers plc [2009] Ch 481, at 
[57]; Extract on page 571 from Lord Woolf CJ [2003] QB 195, at [43]. See also, for exam-
ple, Campbell, at [58] (per Lord Hofmann); Extract on page 571 from Lord Woolf CJ 
[2003] QB 633, at [41]. See also Campbell, at [151] (per  Baroness Hale); Extract on page 
578 from Campbell v MGN Ltd [2003] QB 633, at [68]; Extract on page 588 from 
Majrowski v St Guy’s and St Thomas’s NHS Trust [2007] 1 AC 224, at [30]; Extract on 
page 589 from Thomas v News Group Newspapers [2001] EWCA Civ 1233, at [29]. In Levi 
v Bates [2016] QB 91, at [28]; Extract on page 594 from O (a child) v  Rhodes [2016] AC 
219, at [74]; Extract on page 594 from O (a child) v Rhodes [2016] AC 219, at [87]; 
Extract on page 594 from O (a child) v Rhodes [2016] AC 219, at [74]–[76]; Extract on 
page 596 from Wainwright v Home Office [2004] 2 AC 406, at [46]; Extract on page 600 
from X v Bedfordshire County Council [1995] 2 AC 633, 747 (per Lord Browne- 
Wilkinson); Extract on page 601 from X v Bedfordshire County Council [1995] 2 AC 633, 



Publisher’s acknowledgements xxi

731–2 (emphasis added); Extract on page 602 from Morrison Sports Ltd v Scottish Power 
Plc [2010] 1 WLR 1934, at [37]; Extract on page 602 from Morrison Sports Ltd v Scottish 
Power Plc [2010] 1 WLR 1934, at [29]; Extract on page 603 from Groves v  Wimborne 
[1898] 2 QB 402, 416; Extract on page 603 from Atkinson v The Newcastle and Gates-
head Waterworks Company (1877) 2 Ex D 441, 445–6; Extract on page 604 from  
X v Bedfordshire County Council [1995] 2 AC 633, 747; Extract on page 606 from 
 O’Rourke v Camden London Borough Council [1998] AC 188, 196; Extract on page 613 
from Harper v G N Haden & Sons Ltd [1933] Ch 298, 317 per Romer LJ. See also, 
 Herring v Metropolitan Board of Works (1865) 19 CB NS 510, 144 ER 886; Extract on 
page 618 from R v Goldstein [2006] 1 AC 459, at [39] (per Lord Bingham) and [56] (per 
Lord Rodger); Extract on page 618 from Sedleigh-Denfield v O’Callaghan [1940] AC 
880, 904–5; Extract on page 619 from Sedleigh-Denfield v O’Callaghan [1940] AC 880, 
902; Extract on page 620 from Mint v Good [1951] 1 KB 517, 526–7, per Denning LJ; 
Extract on page 630 from Freedom In Wainwright v Home Office (2004), 2 AC 406, at 
[46]; Extract on page 633 from British Motor Trade Association v Salvadori (1949),  
Ch 556, 565; Extract on page 636 from OBG Ltd v Allan [2008] 1 AC 1, at [39] (per 
Lord Hofmann); Extract on page 637 from Emerald Construction Co v Lowthian: CA 
1965, [1965] AC 269; Extract on page 639 from South Wales Miners’ Federation v Glam-
organ Coal Company: HL 1905, [1905] AC 239; Extract on page 645 from Merkur Island 
Corp v Laughton: HL [1983] 2 AC 570; Extract on page 645 from Merkur Island Corp v 
Laughton: HL [1983] 2 AC 570; Extract on page 646 from OBG Ltd v Allan (2008), 1 
AC 1, at [48] (per Lord Hofmann); Extract on page 647 from OBG Ltd v Allan (2008), 
1 AC 1, at [49] (per Lord Hofmann); Extract on page 647 from OBG Ltd v Allan (2008), 
1 AC 1, at [162] (per Lord Nicholls); Extract on page 648 from OBG Ltd v Allan (2008), 
1 AC 1, at [269] (per Lord Nicholls); Extract on page 648 from OBG Ltd v Allan (2008), 
1 AC 1, at [61] (per Lord Hofmann); Extract on page 649 from OBG Ltd v Allan (2008), 
1 AC 1, at [61] (per Lord Hofmann); Extract on page 655 from Mogul Steamship Co Ltd v 
McGregor, Gow & Co [1892] AC 25, 42; Extract on page 655 from Mogul Steamship Co 
Ltd v McGregor, Gow & Co [1892] AC 25, 42; Extract on page 658 from Lonrho Ltd v 
Shell Petroleum Co Ltd (No 2): HL 1 Apr 1981, [1982] AC 173; Extract on page 664 from 
Edgington v Fitzmaurice (1885), (1885) 29 Ch D 459; Extract on page 670 from OBG 
Ltd v Allan (2008), 1 AC 1, at [47] (per Lord Hofmann); Extract on page 670 from OBG 
Ltd v Allan (2008), 1 AC 1, at [56] (per Lord Hofmann); Extract on page 672 from 
Ajinomoto Sweeteners Europe Sas And Asda Stores Limited [2011] Qb 497, At [28]; Extract 
on page 677 from Glinski v Mciver: HL [1962] AC 726; Extract on page 679 from Jones v 
Swansea City Council: CA [1990] 1 WLR 54; Extract on page 703 from Smith v Linskills: 
CA [1996] 1 WLR 763; Extract on page 720 from Stubbings v Webb and Another: HL 10 
Feb [1993] 2 WLR 120; Extract on page 756 from Thompson v Commissioner of Police of 
the Metropolis [1998] QB 498, 516; Extract on page 756 from Sutcliffe v Pressdram Ltd 
[1991] 1 QB 153, 184; Extract on page 758 from AB v South West Water Services Ltd 
[1993] QB 507, 532; Extract on page 788 from A v Bottrill [2003] 1 AC 449, at [29]; 
Extract on page 789 from Mediana (Owners of Steamship) v Comet (Owners of Lightship) 
[1900] A.C. 113; Extract on page 789 from Mediana (Owners of Steamship) v Comet 
(Owners of Lightship) [1900] A.C. 113; Extract on page 801 from Bonnard v Perryman: 
CA 2 Jan [1891] 2 Ch 269; Extract on page 804 from Ashdown v Telegraph Group Ltd 
[2002] Ch 149, [27]; Extract on page 826 from Fish & Fish Ltd v Sea Shepherd UK [2015] 
AC 1229, at [21] (per Lord Toulson); Extract on page 840 from Viasystems (Tyneside) Ltd v 
Thermal Transfer (Northern) Limited [2006] QB 510, at [79].



Preface to the  
sixth edition

The Preface to the ffth edition of this text expressed the hope that tort law was in for a 
period of relative quietude in terms of future developments, as most of the important 
questions relating to the law of tort had seemed to be answered (whether well or badly is 
another matter) and it was hard to see any appetite for reopening those questions. While 
followers of this text will generally have found it reliable in its predictions – both in rela-
tion to how the courts will decide concrete cases, and as to the future development of tort 
law – we must confess to having missed the mark with this one.

 The past couple of years have seen the UK Supreme Court resurrect the tort in  Wilkinson v 
Downton from the grave in which Lord Hofmann sought to bury it (O (a child) v Rhodes 
(2015)), expand the law on vicarious liability in such a violent and unexplained manner that it is 
now extremely difcult to state what limits exist on that form of liability (Mohamud v Morrison 
Supermarkets plc (2016), Armes v Nottinghamshire County Council (2017)), recognise a new 
tort of maliciously instituting civil proceedings against another (Willers v Joyce (2016)), and 
attempt in an unprecedented manner to rewrite the entire law on when a defendant to a civil 
claim will be able to raise a defence of illegality to the claimant’s claim in a case that had noth-
ing to do with tort law (Patel v Mirza (2016)). We have also seen, in ABC v St George’s Health-
care NHS Trust (2017), the Court of Appeal ignore the UKSC’s very clear decision in Michael v 
Chief Constable of South Wales Police (2015) as to what approach the courts should adopt in 
cases where a public body is sued for failing to save someone from harm; while in Wilkes v 
DePuy International Ltd (2016), Hickinbottom J muddied the waters as to when a product will 
be regarded as being defective under the Consumer Protection Act 1987 by ruling that such an 
inquiry should not be afected by any categorisation of the kind of defect the product is sup-
posed to be sufering from and should instead rest on a consideration of all the circumstances 
‘no more and no less’ (though it is hard to see what ‘more’ the courts could take into account).

In so far as it is possible to detect a trend underlying these developments, it may be 
captured by Lord Neuberger’s remarkable address on ‘Some Thoughts on Principles Gov-
erning the Law of Torts’ – delivered to a conference in Singapore on ‘Protecting Business 
and Economic Interests’ on 19 August 2016 and available on the UK Supreme Court 
website – where Lord Neuberger (sadly now retired as President of the UK Supreme 
Court) expressed himself sceptical as to whether judges could or ‘should decide tort cases 
by applying well established principles to the facts of those cases’ and instead proposed a 
much larger role for judges’ deciding tort cases ‘by reference [to] what they see as the 
appropriate policy considerations as applied to those facts’. Such words may be seized 
upon as manna from heaven by students who would wish for nothing more than to be 
released from the necessity of studying the hundreds of pages making up this text and 
told instead that all tort cases can be resolved in accordance with the law by simply apply-
ing a range of a hundred or so policy factors to the facts of the case. Perhaps the future of 
tort law texts is to compete in compiling lists of such policy factors, together with cases 
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that are taken as demonstrating such factors at work. However, we reject such a vision of 
what a tort law text should look like, as well as Lord Neuberger’s assertions that tort law 
is ‘innately incoherent’, that the law of tort provides ‘unfertile ground for any clear, gen-
eral underlying philosophy’, that the ‘analysis of tort cases, at least in the United King-
dom, appears to demonstrate a notable degree of disarray and a marked lack of reliable 
principle’, that the fact that it is much easier to sue public bodies for a failure to act under 
the Human Rights Act 1998 than the common law of negligence is ‘symptomatic of such 
issues being driven by policy considerations rather than any great principle’ (on which, see 
McBride 2016a1), and that there are no ‘reliable principles by which allegations of profes-
sional negligence or of other torts are to be assessed’. Of course, there may an element of 
self-fulflling prophecy about Lord Neuberger’s remarks: the more judges think along the 
above lines, the more it will come to be the case that it is correct to think along these 
lines. However, the core of sound principle that underlies the law of torts as an intelligible 
and distinct area of law remains, for the time being, discernible and we have tried, as in all 
previous editions, to provide students with a clear guide as to how to make sense of this 
area of law.

We have sought in this edition to ensure that the guidance provided by this text occu-
pies signifcantly fewer pages than in the previous edition, so that the task of properly 
mastering tort law remains within the grasp of the average, hard-working student. The 
ffth edition comprised 38 chapters; whereas this edition comprises 32. In terms of page 
length, this edition is about ten per cent shorter than the previous one. However, we hope 
that readers of this edition will fnd that we have managed to do more with less: providing 
just as complete an account of the law of tort as the previous edition while fully explaining 
any and all recent developments in the law that have occurred since the last edition, 
including those mentioned above.

Nicholas J. McBride
Roderick Bagshaw

1 October 2017

 1 All citations of articles and papers in this text follow the Harvard system, where a complete citation for the 
article or paper cited can be found at the back of this text.
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Chapter 1
The basics

1.1 The function of tort law
Tort law is one of the most fundamental legal subjects that you can study. This is because 
the function of tort law is to determine what legal rights1 we have against other people, 
free of charge and without our having to make special arrangements for them, and what 
remedies will be available when those rights are violated. 

In Donoghue v Stevenson (1932), Mrs Donoghue and a friend of hers went to a café in 
Paisley, Scotland. Donoghue’s friend ordered an ice cream ‘foat’ for Donoghue. Francis 
Minchella, the café owner, served Donoghue with a tumbler of ice cream and an opaque 
bottle of ginger beer. Minchella poured some of the beer over the ice cream to create the 
‘foat’ and left the bottle – now half full – on Donoghue’s table. After Donoghue had eaten 
some of the ‘f loat’, she topped it up by pouring onto it some more ginger beer.  

Aims and objectives
Reading this chapter should enable you to:

(1) Understand what a civil wrong is, and that a tort is a form of civil wrong.

(2) Begin to understand what forms of behaviour will amount to torts.

(3) Understand what remedies will be available when a tort has been committed.

(4) Come to grips with various diferent views of what tort law is ‘about’.

(5) Distinguish tort law from other areas of law, such as criminal law or property law.

(6) Understand what role insurance plays in tort claims and the way tort cases are decided.
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 1 From now on, whenever we use the word ‘right’, we mean by that a legal right, not a moral right.




